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This Participation Agreement (“Agreement”) is entered into by and between Oregon Health Network (“OHN”), an Oregon non-profit corporation, and ________________________________ (“Participant”), 
a ____________________(describe) located at _______________________________________________
_______________________________________ and is made effective as of ________________________      (the “Effective Date”).
I	Recitals
 	OHN is a 501(c)(3) organization that is building the first statewide telehealth network in Oregon.    We welcome you as a new participant with OHN and are looking forward to our new relationship.


	Participant desires to become a member of the OHN Network and OHN has agreed to allow Participant to become a member of the OHN Network all on the terms and conditions specified below. 
II.	Agreement
The parties agree as follows:

1.0 Participant obligations.  At all times during the term of this Agreement Participant shall comply with the following obligations:  

1.1. The initial membership term shall be for a period of 12 months (the “Initial Term”).  Participant may renew this Agreement for successive one year periods (the “Renewal Term”) by providing OHN written notice of its intent to renew 60 days prior to expiration of the then current Term. The Participant will contract with the telecommunications vendor that will provide the services to Participant’s location and enable access to the OHN network, pay all costs associated with their telecommunications costs and pay OHN the Annual Participation Fees under this Agreement.  The Participation Year is defined as July 1 through June 30 and mid-year participation will include a pro-rated fee schedule.

1.2. The initial OHN Annual Participation Fee will be billed upon receipt of the signed Participation Agreement.  The initial fee will be due within 30 days from the date the invoice is issued.  Subsequent Participation Fee’s will be billed on an annual basis according to OHN’s Fiscal Year (July 1 through June 30) upon receipt of Participant’s written request to renew their membership as provided above.  All subsequent fees will be due within 30 days from the date the invoice is issued.  Interest will accrue on all unpaid fees after 30 days from invoice until paid at the rate of 2% per month.   If all fees and accrued interest are not paid within 60 days of invoice, OHN will contact the participants CEO or designated executive to arrange for payment.  If satisfactory payment arrangements are not made OHN reserves the right to terminate this Agreement in addition to any other rights it may have as a result of such non-payment.

Please see the attached fee worksheet for the current year’s participation fee.  OHN reserves the right to amend the Participation Fees annually and if there is any proposed changes to the fee schedule, OHN will notify all participants within 90 days of said change.

1.3. Connect to the OHN telecommunications network which includes the requirement to adhere to our service level agreement (SLA) standards, to have your telecommunications vendor peer at NWAX, and to work with the OHN Network Operations Center.  A copy of our current service level standards in addition to other technical requirements is attached.

1.4. Comply with all patient privacy and data or information security regulations required under the Health Insurance Portability and Accountability Act of 1996 (“HIPAA”) or any other applicable state or federal regulation and take all steps legally required to protect the confidentiality and access to Participant (or its members, users, patients) information.  

1.5. Participant shall use its best efforts to convey information related to network uses, activities, and quality metrics; provide information related to applications hosted on the OHN network including telemedicine, education, and administrative applications and partner institutions in which you share/send/receive said applications. Participant grants permission to OHN to use all information provided for marketing and public relations purposes and Participant understands and agrees that by signing this Agreement all information which it provides OHN is not considered confidential and is available to use by OHN, at its discretion, including rights of republication. 

1.10 In the event of an apparent network issue it is the responsibility of the Participant to engage its local IT support to determine that the nature of the problem does not reside on the local network/system and is actually a WAN problem unless otherwise contacted by the OHN Network Operations Center (“NOC”) or Network Service Provider.

1.11 The Participant will be responsible for troubleshooting and resolving all LAN problems.  These include but are not limited to local hardware, software, local network hardware, wiring, server, phone and user training issues.

1.12 The OHN NOC will in no way be responsible for troubleshooting any local technical issues unless they are the directly related to the cause of a WAN issue or failure.

1.13  The Participant will inform the OHN NOC or the Network Service Provider in the event of a suspected WAN problem.

1.14  The Participant will cooperate and work with the OHN NOC or local Network Service Provider to resolve all WAN issues.

1.15 The Participant will notify OHN of any changes in its contact information in a timely manner.

1.16 The Participant will assist the OHN NOC in the installation of the Leaf Node (routers) devices and replace defective Leaf Node according to the outlined Return to Manufacturer Authorization (RMA) process and SLA timeline.

1.17 The Participant will work in good faith with OHN to resolve any disputes between the Participant and the OHN NOC or Network Service Providers.  

1.18  The Participant will receive an incidence response report from the NOC and will be responsible for enforcing the terms of the contract between the Service Provider and themselves.  

1.19	Participant Authorization to the OHN NOC: Participant understands and agrees that in order for the OHN NOC to efficiently assist Participant in identifying problems which are the responsibility of the Network Service Provider under the agreement between the Network Service Provider and the Participant, it may be necessary from time to time for the OHN NOC to complete and submit trouble tickets directly to the Network Service Provider on behalf of the Participant.  By signing below the Participant’s authorizes the OHN NOC to submit trouble tickets to the Network Service Provider and work with the Network Service Provider to resolve service issues which are the responsibility of the Network Service Provider.  In acting in such capacity, in no way does the OHN NOC become contractually bound by the agreement between the Network Service Provider and the Participant however the OHN NOC will comply with all terms in such agreements with respect to the submission of trouble tickets.  Participant gives OHN the authority to provide a copy of this Agreement to the OHN NOC and Participant, at the request of the OHN NOC, will provide the OHN NOC any other documents necessary to complete the intent of this paragraph.

2.0 	OHN OBLIGATIONS

2.1 	Through contracts with third parties, maintain the OHN network during the Initial Term and anyrenewal of the Initial Term by the Participant.

2.2 	Maintain technical and administrative contacts for participants in the event of participant technical oradministrative questions during the Initial Term and any renewal of the Initial Term as agreed to by the parties.

2.3 	Contract with a third party vendor for purposes of having such vendor maintain the networkoperations center in a manner that permits monitoring network quality to ensure that network providers meet their agreed performance specifications. 

2.4 	To the extent that it has the resources to do so, OHN will work with participating organizations todevelop services that will add value for network participants. 

2.5 OHN shall informally mediate any reasonably related service dispute between the OHN NOC, the Network Service Provider and or the Participant.

3.0 	INDEMNIFICATION; LIMITATION OF LIABILITY

3.1   OHN shall indemnify and hold harmless Participant, its directors, officers, employees, agents, and corporate affiliates,  from and against any and all claims, demands, or causes of action for any injuries, losses or violations of this Agreement (including all costs and reasonable attorneys’ fees incurred in defending any such claim, demand or cause of action) arising out of the gross negligence or intentional misconduct of OHN, its representatives, agents or employees in the performance of obligations under this Agreement. It is understood and agreed that the indemnity in this Section 3.0 specifically excludes any claims arising out of or in connection with any vendor agreement entered into by Participant with any third party, or the services provided therein.  It is further understood and agreed that this indemnity provision does not extend to third parties.  In no event shall OHN’s total liability exceed the amount of insurance maintained by OHN which actually provides coverage for the losses claimed under this Section 3.1.

3.2   Participant shall indemnify and hold harmless OHN, its directors, officers, employees, agents, corporate affiliates, and any other contractors of OHN, from and against any and all claims, demands, or causes of action for any injuries, losses or violations of patient privacy or confidentiality rights, whether imposed by State or Federal law, rule or regulation, (including all costs and reasonable attorneys' fees incurred in defending any such claim, demand or cause of action) arising out of the gross negligence or intentional misconduct of Participant, its representatives, agents or employees in the performance of obligations under this Agreement.

3.3  Notwithstanding the indemnity in Section 3.1 and 3.2 above,  Participant understands and agrees that OHN does not maintain, use or provide computer systems, data servers or other technical facilities and that all such systems used or needed in connection with this Agreement will be provided by Participant or third parties contracting directly with Participant.  As such, Participant agrees that OHN shall have no responsibility or liability for maintaining or failing to comply with any privacy, confidentiality or data security laws and regulations, State or Federal (including without limitation HIPAA).  Further, Participant agrees that OHN does not and has no responsibility or liability for providing network or telecommunication systems, infrastructure, hardware or software used by or available to Participant in connection with their membership and use of the OHN network unless specifically agreed to either in an Amendment to this agreement or a new agreement. OHN does not guarantee that the OHN network will be available at any or all times used or accessed by Participant or available at a particular access bandwidth, Participant will look solely to other parties for any guarantees regarding the OHN network and also for any claims, demands or actions related to the matters set out in this Section 3.3 and agrees to indemnify and hold OHN harmless from any and all claims arising from the foregoing.  This section shall survive termination of this Agreement.

3.4 	Indirect, Incidental and Consequential Damages.  OHN (INCLUDING ITS OFFICERS, DIRECTORS AND THIRD PARTY VENDORS HIRED BY OHN TO COMPLETE THE OHN OBLIGATIONS SPECIFIED IN SECTION 2) SHALL NOT BE LIABLE FOR ANY INDIRECT, SPECIAL, INCIDENTAL, CONSEQUENTIAL OR PUNITIVE DAMAGES (INCLUDING BUT NOT LIMITED TO LOSS OF PROFITS, LOSS OF DATA, LOSS OF PERSONAL PROPERTY OR PERSONAL INJURY) WHETHER BASED ON CONTRACT, TORT OR ANY OTHER LEGAL THEORY EVEN IF OHN WAS ADVISED OF THE POSSIBILITY OF SUCH DAMAGES.  THIS PROVISION SHALL SURVIVE TERMINATION OF THIS AGREEMENT.

3.5 	Damages Caused by Third Parties.  OHN SHALL NOT BE LIABLE FOR ANY LOSS OR DAMAGE CAUSED BY ANY THIRD PARTY.

3.6 	Limitation of Liability.  OHN’s total liability for direct damages arising out of this Agreement or the performance of services by OHN (including any vendor in contract with OHN to provide the Services) whether based in contract, tort, or other legal theory, shall not exceed the greater of the amount received by OHN under this Agreement or the amount of insurance which actually covers the loss or damage sustained. 

1.      TERMINATION

Any party may terminate this Agreement without cause upon 60 calendar days prior written notice to the other party. Any party may terminate this Agreement for failure of another party to cure a material breach within 30 calendar days of receiving written notice of the breach and an opportunity to cure. Termination of this Agreement shall not relieve any party of the obligations arising under this Agreement prior to termination.  

1.      ASSIGNMENT

In no event shall any party assign any of its rights, powers, duties, or obligations under this Agreement without receipt of the prior written consent of the other parties, and any attempt to do so shall be void.

1. SEVERABILITY

If any term, covenant, condition or provision hereof is illegal, or the application thereof to any person or in any circumstances shall, to any extent, be invalid or unenforceable, the remainder of this Agreement, or the application of such term, covenant, condition or provision to persons or in circumstances other than those with respect to which it is held invalid or unenforceable, shall not be affected thereby, and such term, covenant, condition and provision of this Agreement shall be valid and enforceable to the fullest extent permitted by law.

1. GOVERNING LAW
	
This Agreement shall be construed and enforced in accordance with, and governed by, the laws of the State of Oregon.

1. ENFORCEABILITY

This Agreement shall be enforceable only by the parties hereto and their successors. This Agreement is not intended, nor shall it be construed, to create any third party beneficiary rights.

1. CONSTRUCTION

If any language is stricken or deleted from this Agreement, such language shall be deemed never to have appeared herein and no other connotation shall be drawn there from. The paragraph headings used herein are for convenience only and shall not be used in the construction or interpretation of this Agreement.

1. NOTICE

Any notice, offer, demand or communication required or permitted to be given under any provision of this Agreement shall be deemed to have been sufficiently given or served for all purposes if delivered personally or sent by registered mail, postage and charges prepaid, return receipt requested, to the party in the name of the individual whose signature appears on this Agreement or his or her successor. Parties to this Agreement change its address for purposes of this Agreement by giving the other party notice thereof.

1. COMPLETE AGREEMENT

This Agreement supersedes all prior and contemporaneous agreements and understandings, whether oral or written, relating to the subject hereof between the parties and, including all rules and regulations[footnoteRef:1] referenced herein, contains the entire and complete agreement of the parties.  [1:  The citation to the FCC order is: http://hraunfoss.fcc.gov/edocs_public/attachmatch/FCC-07-198A1.pdf] 


1. AMENDMENTS

This agreement cannot be changed, modified or discharged orally, but only by an agreement in writing, signed by an authorized representative of the parties.

1. AUTHORITY

Each person signing this Agreement hereby represents that he or she is authorized to enter into this Agreement on behalf of the party for which he or she is signing.

	IN WITNESS WHEREOF, the parties have executed this Agreement this

_______ day of  ________, 201__.

______________________ (Participant)

NAME:	_____________________________________
TITLE:	_____________________________________
SIGNATURE:_____________________________________

OHN
NAME:	Kim L. Klupenger
TITLE:	Operations Director
SIGNATURE: ______________________________________



Annual Participation Fee

The following is the annual participation fee is effective _____________.  This annual fee may be pro-rate based upon the number of months between the effective date and June 30, which is the end of our fiscal year.  By signing this agreement, you understand the terms of this participation fee which are outline in the preceding pages.

The annual participation fee for your organization is $______________.
The pro-rated fee for the current fiscal year is $_______________________.


Below is out current participation fee model for your information:
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SERVICE LEVEL STANDARDS AND TECHNICAL REQUIREMENTS

1. Transport Internet Protocol (IP) data packets to and from a specified Ethernet interconnection point at each physical address for which service is contracted.  Other communications protocols may be used to transport data packets; however, IP over Ethernet is required at the user and network interfaces.
2. The data transport provider will provide an Internet data connection for other Internet data packets addressed to or from the OHN end-user location that cannot be delivered or accepted for delivery at the Portland or other Oregon Internet exchange sites.  
3. The data capacity between each OHN user location and OHN exchange locations will be a minimum of 10 Megabits per second, bi-directional. 
4. Transport services must be available with at least 99.99 percent reliability. [Note: this availability level permits approximately 52 minutes of unscheduled downtime per year.] 
5. Latency is network transit delay.  Transit delay between the served end user site and the exchange connections shall not exceed 45 milliseconds between each end user site and NWAX, and 150 milliseconds, end-to-end between any pair of end-user sites.
6. Packet Loss is generally a measure of capacity and traffic congestion.  The number of data packets requiring retransmission shall not exceed 0.3 percent (three per thousand) between each end user site and NWAX and 1 percent for end-to-end loss between any pair of end-user sites.  
7. Jitter is variability in network travel time.  The jitter rate should not exceed 9 milliseconds between each end-user site and NWAX or 30 milliseconds end-to-end between any pair of end-user sites.[footnoteRef:2] [2:   Supporting notes regarding specifications discussed above:  The OHN recognizes that how performance is tested will determine how the data are reported.  To this end, the OHN wants to know what independent measures will be used to validate transport performance.  Tools such as OWAMP, the One-Way Active Measurement Protocol, (http://e2epi.internet2.edu/owamp/) test for jitter, latency and packet loss.  Please include in your proposal how measurements (the tool, the test) for latency, jitter and packet loss will be obtained. 
] 

8. Participants must provide a CPE with a minimum of two ports.  One port will be dedicated and used for the OHN Leaf Node all other ports will be service specific.   Please provide a detailed diagram of the proposed port configurations for each site.  Layer 2 connections are exempt from this requirement unless Layer 2 OHN NOC monitoring is requested. 
9. Participants must provide a network diagram for each site.  Multiple sites that are interconnected should be diagramed together on the same network diagram. These diagrams should be high level depicting the connectivity from the firewall out or just general bandwidth connections and transport medium (T1, fiber, etc.) between Layer 2 sites.
10. Participants must agree and their vendors must agree to work with the NOC to provide and to receive network telemetry data necessary to resolve any network quality problems that occur. The OHN NOC will be placing “leaf node” telemetry boxes at each OHN end user site. Multiple site entities will have multiple leaf nodes strategically deployed within their network.  Leaf nodes will need to be in continuous contact with network management systems at the NOC via protocols to be specified by the NOC. Leaf nodes will, on demand, pass traffic directly to any other leaf node in the network to isolate connectivity issues and assist the various providers and NOC personnel with problem resolution. Leaf nodes will require access via encrypted command traffic from a NOC specified address space. Information collected by the NOC related to proposer’s traffic will be made available to successful proposers to assist in their network management.
11. Participants and Vendors must agree to provide a publically routable IP address for each Leaf Node device.
12. Service Providers may also elect to place one or more OHN “leaf nodes” at strategic points in the provider network (for example at interfaces between different carriers or networks) to assist in network problem resolution.
13. Participants may also elect to grant to the NOC read-only access to selected diagnostic interfaces in the service provider’s network. 
14. Upon completion of site install, proposers must agree to provide OHN and the NOC with a completed network information form that will include technical information necessary to monitor performance and assist with the purpose and implementation of the pilot program. 
15. All OHN end user sites must be connected for IP over Ethernet traffic to the NorthWest Access Exchange (NWAX)[footnoteRef:3] in the Pittock Building in Portland for exchange of Internet traffic at that location. [3: ] 


16. Service Providers must agree to provide full layer 3 BGP peering with all other OHN affiliated ISP’s and member sites at The Northwest Access and Exchange (NWAX). This may be accomplished directly by the service provider or through the providers’ upstream provider. 
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OHN ANNUAL PARTICIPATION FEE MODEL
Non-RHCPP Participants

Minimum Maximum Cost per Month
Level Revenue Revenue per Location
1 S0 $15,000,000 $4,500 $375
2 $15,000,001 $30,000,000 $5,000 $417
3 $30,000,001 $60,000,000 $5,500 $458
4 $60,000,001 $90,000,000 $6,000 $500
5 $90,000,001 |+ $6,500 $542

NOTE: Average OHN expense rate per site is approximately $6k/annual
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